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IN THE UTAH COURT OF APPEALS

RUGBY PUB LLC and JERALD
SARFOLEAN,
Appellate Case No. 20070955

PETITIONERS and
Appellants,
vs.

District Ct. No. 070910861
DEPARTMENT OF ALCOHOL
BEVERAGE CONTROL, STATE OF
UTAH,
RESPONDENT
and Appellee.

REPLY BRIEF OF APPELLANTS

ARGUMENT
I.

THE DUE PROCESS AND OPEN COURTS CLAIMS RAISED BY
APPELLANT ARE PERMISSIBLE AND SHOULD BE CONSIDERED
IN THIS APPEAL
The Constitutional issues raised by Appellants regarding the open courts

provision of the Utah State Constitution and violation of the due process provision
of the Utah Constitution and United States Constitution are permissible. Failure to
consider the open courts provision and due process claims raised by Appellants in
this Appeal would lead to manifest injustice. Furthermore, denial of such rights
by the trial court was plain error.
Various appellate courts have ruled that issues raised for the first time on
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appeal are permissible under certain circumstances. For example, the United
States Supreme Court in the case of Singleton v. Wulff, 96 S.Ct. 2868, 2877
(1976) stated that "[t]he matter of what question may be taken up and resolved for
the first time on appeal is one left primarily to the discretion of the courts of
appeals, to be exercised on the facts of individual cases." The Wulff Court also
stated that "there are circumstances in which a federal appellate court is justified
in resolving an issue not passed on below, as where the proper resolution is
beyond any doubt, or where 'injustice might otherwise result'." Id. In the case of
HigginBotham v. Ford Motor Co., 540 F.2d 762, 768 (1976) citing to foot note 10,
the United States Court of Appeals for the fifth circuit recognized exception to the
rule that appellate courts will not consider an issue not raised below. Specifically,
the court stated the rule "does not apply if a manifest injustice would result from
ignoring the new legal theory raised on appeal." Id. In the case of Heath Tecna
Corp. v. Sound Systems Intern, 588 P.2d 169 (1978), the Utah Supreme Court
recognized that issues not raised below could be raised sua sponte by the court.
Additionally, the Utah Court of Appeals in the case of Classic Cabinets, Inc. v. All
American, 978 P.2d 465, 469 (Utah App. 1999), held that relief may be afforded
on an issue not addressed in the court below "if plain error occurred." The Court
of Appeals in the Classic Cabinets case went on to state that "[t]o prevail under
plain error analysis, an error must have occurred, that error should have been
apparent to the trial court, and the error must be harmful." Id. See also, Brigham
City v. Stuart, 57 P.3d 1111 (Ut. App. 2002),
2

In applying the foregoing standard to the facts of this case it is clear that
consideration should be given to Appellants' claims for violation of the Utah open
courts provision and the due process clause based on the following:
A. Open Courts Provision- An error did occur in the trial court below at the
moment Judge Iwasaki denied Appellants judicial review of an administrative
order in the District Court. Under Appellee's interpretation of Utah law, any
decision made after an initial order is entered by an administrative agency is not
appealable and not reviewable. This interpretation is ridiculous in and of itself
since penalties could be augmented or assessed after an initial order finding a
violation was entered, additional fines could be assessed subsequent to an initial
order, a bond and all money attendant thereto could be forfeited after an initial
administrative order, and any remedial decision after an initial order would be
final and non reviewable. The Appellee's interpretation of the law could not be
what was intended by the drafters of the Utah Constitution. Article 1, Section 11
of the Utah, Constitution provides that "[a] 11 courts shall be open, and every
person, for an injury done to him in his person, property or reputation, shall have
remedy by due course of law, which shall be administered without denial or
unnecessary delay; and no person shall be barred from prosecuting or defending
before any tribunal in this State." Denying citizens of this State access to a court
is plain error. This error was apparent to Judge Iwasaki at all times. In every
document presented to the trial court and in every argument made by Appellants
before the trial court, it was un-refutably indicated that Appellants wanted the
3

decision to revoke the compliance bond and all rights attendant thereto decided by
a court. In denying Jerald Sarafolean and Rugby Pub, LLC's appeal for a trial de
novo, Judge Iwasaki absolutely new that Appellants would have no further remedy
by due course of law and would be barred from prosecuting or defending injury to
his/its property. Hence, the first two provisions ofthe standard set forth by the
Utah Court of Appeals in the Classic Cabinets case have been established.
Moreover, denial of a litigant's right to appeal an issue to a courtfroman
administrative agency is manifestly and facially unjust since there would be no
check or balance on an administrative agency's decisions or actions subsequent to
an initial order.
Finally, the error denying Appellants access to the courts was
unquestionably harmful to Appellants financially. Appellants disputed the ability
ofthe State of Utah to attach the compliance bond. Subsequently, the Department
of Alcohol and Beverage Control (hereinafter also referred to as "DABC") did
decide that the entire proceeds ofthe bond, amounting to $2,000.00, were forfeited
to the DABC to cover the costs and fines assessed in the amount of $1,168.33.
Part ofthe fines assessed were for acts alleged to have been committed by an
employee. At no point in time prior to the notice of order to show cause, which
was filed on June 18,2007, was there any mention by the DABC of attachment of
the compliance bond or forfeiture ofthe money. Additionally, there was never
any indication that Rugby Pub, LLC would be financially responsible for the acts
of Jerald Sarafolean. For the reasons set forth herein, the open courts provisions
4

raised by Appellants need to be considered by this Court.
B. Due Process- For similar reasons to those set forth in Section A above,
Appallants' due process issues should be considered in this appeal. At the heart of
the Utah Constitution and the United States Constitution is the right of citizens to
challenge government action. The right to challenge government action is plainly
set forth in the due process clause. The Utah Constitution and United States
Constitution has recognized that every citizens has a right to life, liberty and
property which the government cannot abrogate without procedural safeguards.
As Appellants have previously indicated "[n]either a court nor other judicial
tribunal may deny a person a constitutional right or deprive such person of a
vested interest in property without any opportunity to be heard. To do so
constitutes taking of property without due process of law. "Many attempts have
been made to further define "due process" but they all resolve into the thought that
a party shall have his day in court—that is each party shall have the right to a
hearing before a competent court, with the privilege of being heard and
introducing evidence to establish his cause or his defense, after which
comes judgment upon the record thus made." Celebrity Club Inc. v. Utah Liquor
Control Com'n. 657 P.2d 1293, 1296 (Utah 1982).
In light of the rights at issue, it would be error to deprive a citizen of the
foregoing protections and is plain error to allow the State to act against property
without allowing a party his, her, or its day in court. Under the standards set forth
by the Utah Court of Appeals in the Classic Cabinets case above, the facts of this
5

case indicate that an error occurred. Whether the issue was raised in the trial court
below or not, Appallants claim a denial of due process because of the trial court's
decision to dismiss their appeal for a new hearing. Appellants' claim now is that
the trial court erred and Appellants' claim was previously that they deserved a
hearing. The fact that Appellants were demanding judicial review was presented
at all levels and in every document and argument provided to the trial court.
Hence, the trial court was aware that dismissal of Appellants' claim would take
away a check and balance on government power, would disallow Appellants to
present their contention to a disinterested party, and would deprive Appellants of
their day in court.
Once again, the damages to Appellants are facially apparent. As a direct
result of the order to show cause filed by the DABC, after the initial order, a
$2,000.00 bond was forfeited to the DABC to pay for fines assessed by the
DABC against Rugby Pub, LLC and on an individual employee . Appellants
contested the DABC's ability to attach the bond which the DABC itself
determined was allowable. Where the same entity attaching the bond for its
financial benefit is allowed to decide whether such attachment is permissible,
injustice is manifest, error has occurred, and damages are apparent. For those
reasons set forth herein, this Court must provide a check and balance to the
citizens of this State against State action and should consider Appellants'
Constitutional issues.

6

II.

THE ORDER TO SHOW CAUSE FILED ON JUNE 18, 2007
WAS NOT A MERE CONTINUATION OF THE ORDER DATED
APRIL 27, 2007 AND WAS APPEALLABLE
The June 18, 2007 order to show cause and the decision thereon was

properly appealed for a trial de novo to the district court. In Appellee's brief in
response to the Appellants' brief, it is alleged that the case of CRSB v. Dep't of
Con\, 942 P.2d 933, 939 (Utah 1997) stands for the proposition that a party
cannot appeal civil enforcement proceedings of a final agency order. The CRSB
case is misstated by Appellee. Under the facts in CRSB, enforcement of an
administrative order was sought in the district court. Accordingly, both parties
filed motions for summary judgment and the district court did deny the appeal to
the District Court based on lack of standing. Thereafter, the Utah Supreme Court
did reverse and stated that "[t]he district court erred in holding the Board lacked
standing to enforce its orders in district court." Id. 946 Specifically, the Utah
Supreme Court did state that "an action seeking enforcement of a final order is not
a continuation of the grievance." Id. 939 Additionally, the CRSB court stated that
''whether the Board has authority to correct previous orders by prescribing a
modified remedy or awarding additional damages based on facts that arise during
its compliance investigation is not clear." Id. 944 Finally, the Court in CRSB
stated in relevant part that "[t]he Utah Code also clearly establishes that an
enforcement action under section 63 -46b-19 of the Utah Code, which authorizes
an agency to seek enforcement of its order in district court, is distinct from the
grievance procedures set forth in sections 63-19a-301 to -16." Id. 939
7

Therefore, the decision and issues in the CRSB case seems to stand for 3
standards applicable to this case. First, that enforcement of an administrative
order can be brought in the district court by the party seeking enforcement.
Conversely, fairness dictates that both parties may look to the district court to
decide enforcement remedies. Second, the law is unclear as to whether an
administrative agency has the ability to correct a previous order by prescribing a
modified remedy such as attaching a compliance bond. Therefore, DABC's
attempt to correct the final order by attaching the compliance bond in this case
could be deemed outside the DABC's authority and appealate review is needed to
determine such authority. Finally, an action in enforcement is separate from the
initial order. Hence, any determination on such action such as the decision to
revoke the compliance bond would necessarily constitute a separate appealable
order.
For those reasons and facts set forth herein above, Appellants urge this
Court to consider the need for appellate review of agency decisions made after the
initial order. Additionally, based on those arguments presented in Appellants'
original brief, it appears that Utah law supports judicial review of any subsequent
agency action which adversely affects a party.
CONCLUSION
In conclusions, issues not presented in the District Court may be presented
in the appellate court where injustice would occur if the issues were not
considered and where plain error occurred at the trial court level. Giving
8

consideration to the specific facts of this case and the nature of Appellants' rights
which are claimed violated, this Court should consider Appellants' Utah open
courts and due process arguments. Finally, the CRSB case law cited by Appellee
seems to support judicial review of agency actions seeking enforcement or to
correct a previous agency order. For the reasons set forth herein and in the
appellate brief previously submitted, this Court should overrule the trial court
Judge's decision to dismiss Appellants' appeal for a trial de novo and remand the
case for a trial de novo in the District Court.
RESPECTFULLY SUBMITTED this fg

day of July, 2008.

bdUGtAS A. GUBLER, #7212
Attorneys for Petitioners
2733 Casto Lane
Salt Lake City, Utah 84117
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